February 6, 2020
ATTORNEY GENERAL RAOUL FIGHTS TO ENSURE IMMIGRANTS CAN CONTINUE TO ENTER U.S.

AG Raoul, Coalition Fight Federal Government’s Illegal Attempts to Block Immigrants from
Securing Visas

Chicago — Attorney General Kwame Raoul today joined a coalition of attorneys general and local
municipalities in fighting actions the federal government is taking to further restrict visa approvals for
immigrants seeking to enter the United States.

In two amicus briefs filed today, Raoul and the coalition call for an immediate halt to the implementation of new
rules that aim to deny green cards and visas to immigrants who are likely to use government assistance
programs in the future. The new rules also deny green cards and visas to those who cannot guarantee that
they will have certain types of private health insurance within 30 days of arriving in the United States, or
alternatively have the means to pay for any foreseeable medical costs that may arise during their time in
the United States.

“The federal government’s thinly-veiled attempts to limit immigration to the United States are unlawful and
discriminatory,” Raoul said. “As Attorney General, I will continue to fight anti-immigrant policies that do not
reflect the values of our residents or our states’ best interests.”

Raoul and the coalition’s briefs challenge rules and regulations the Department of State seeks to implement
along with a presidential proclamation. If implemented, the executive branch would be allowed to
unilaterally reshape immigration policies and severely limit legal immigration to the United States in ways
that Congress never authorized.

Two of the State Department’s actions involve changes to incorporate a sweeping interpretation of “public
charge.” In 2017, nearly half a million newly-arrived immigrants received visas as an immediate relative of a
U.S. citizen or under a family-sponsored visa preference. However, the new restrictions would likely result in
hundreds of thousands of U.S. citizens and lawful permanent residents losing the opportunity to be united
with their loved ones from abroad, including spouses, siblings, and adult children.

Raoul and the coalition also oppose a presidential proclamation to bar applicants from receiving immigrant
visas unless they can establish that they either “will be covered by approved health insurance” within 30
days of entry to the U.S. or that they have the financial resources to pay for health care. In both briefs,
Raoul and the coalition argue that the health care requirements conflict with Congress’ objectives of
providing all citizens and documented immigrants residing in the United States with comprehensive,
affordable health coverage. Estimates indicate that as many as 65 percent of recently-arrived green card
holders would not have been granted a visa under the proclamation.

Raoul and the coalition also point out that the presidential proclamation will adversely affect states’ health
insurance markets under the Affordable Care Act (ACA). Specifically, the proclamation will likely have the
effect of directing immigrants to purchase health insurance that does not comply with the ACA, which may
increase uncompensated care costs and harm insurance markets, while increasing regulatory burdens and
health care costs for states.

Immigrants contribute to national, state, and local economies by paying taxes, starting businesses,
contributing to state and local labor forces, and consuming goods and services. Raoul and the coalition
argue that imposing unreasonable and unlawful barriers to entry would pose substantial economic harm to



not only the states, but also the entire U.S. economy. Nationally, immigrants pay more than $405.4 billion
in taxes, and immigrant-owned companies employ more than 7.9 million workers. In Illinois alone,
immigrant-led households paid approximately $5.2 billion in state and local taxes in 2014 and wielded $47.8
billion in spending power.

The coalition supports the plaintiffs’ arguments that all three actions are unconstitutional and violate the
Administrative Procedure Act because they are contrary to the Immigration and Nationality Act. Additionally,
Raoul and the coalition argue that the rules were not promulgated with any notice or an opportunity for
comment and are arbitrary and capricious. The cases are Make the Road New York v. Pompeo, which is
pending in the U.S. District Court for the Southern District of New York, and Doe v. Trump, which is pending
in the U.S. Court of Appeals for the 9th Circuit.
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INTEREST OF AMICI CURIAE

In this proceeding, plaintiffs seek a preliminary injunction to halt the implementation of
three actions by the federal government that will restrict the granting of immigrant visas through
consular processing. If allowed to come into effect, these actions would allow the executive branch
to unilaterally reshape immigration policies and severely limit legal immigration to the United
States in ways that Congress never authorized.

Two of the challenged actions involve changes made by the Department of State (DOS) to
incorporate a sweeping interpretation of “public charge” that courts around the country have already
found likely to be unlawful. The third action is a presidential proclamation that bars applicants
from receiving immigrant visas unless they can establish that they either “will be covered by
approved health insurance” within thirty days after entry or that they have the “financial resources
to pay for reasonably foreseeable medical costs.” Proclamation No. 9945, 84 Fed. Reg. 53,991
(Oct. 4, 2019) (“Proclamation”). For the many reasons articulated by plaintiffs, this Court should
preliminarily enjoin these consular rules.

Amici States of New York, California, Colorado, Connecticut, Delaware, Hawai‘i, Illinois,
Maine, Maryland, Massachusetts, Michigan, Minnesota, Nevada, New Jersey, New Mexico,
Oregon, Pennsylvania, Rhode Island, Vermont, Virginia, and Washington, the District of
Columbia, the County of Santa Clara, and the cities of New York, Chicago, Los Angeles, Oakland,
Philadelphia, and Seattle have a strong interest in halting the implementation of these unlawful
immigration restrictions. Each new restriction conflicts with Congress’s stated policies in either
federal immigration law or the Affordable Care Act (ACA). Each of them also represents a radical
departure from the status quo that has governed consular processing of immigrant visa applications

for decades. And, both individually and collectively, these consular rules will significantly harm
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Amici States and local jurisdictions by severely reducing legal immigration and forcing immigrants
who do enter the country to use substandard health coverage. As a result, Amici States and local
jurisdictions will lose the enormous benefits that immigrants bring to our economies and communities.
At bottom, the consular rules are “repugnant to the American Dream of the opportunity for
prosperity and success through hard work and upward mobility.” State of New York v. DHS, 408

F. Supp. 3d 334, 349 (S.D.N.Y. 2019), appeal in briefing, No. 19-3591 (2d Cir.).

ARGUMENT

I. Immigrants Are Vital to the Economic, Civic, and Social Fabric of Amici States
and Local Jurisdictions.

The consular rules at issue here impose additional, unlawful barriers to the granting of legal
permanent resident status that will significantly reduce the numbers of immigrant visas that
defendants will issue. The two DOS public-charge rules are based on a statute that bars the admission
of any noncitizen who “in the opinion of the consular officer at the time of application for a visa
... 1s likely at any time to become a public charge.” 8 U.S.C. § 1182(a)(4)(A). Although federal
law does not expressly define “public charge,” that phrase has a well-established meaning, stretching
back more than a century, that limits its scope to individuals who are primarily dependent on the
government for long-term subsistence. See State of New York, 408 F. Supp. at 346-47. The federal
agencies that enforce this public-charge statute—including DOS—have adhered to this well-
settled understanding for decades. See Compl. ] 155-75, 179-81. But DOS’s new consular rules
radically depart from this century-old understanding of “public charge,” authorizing the denial of
immigrant visas to any individual who a consular officer believes may, at any time in his or her
life, receive nominal amounts of certain means-tested benefits, even for brief periods of time. See

id. 49 87-104, 155-175. This novel and sweepingly broad interpretation of “public charge” has
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already drastically increased the number of persons denied admission on this basis: DOS denied
fewer than a thousand visa applications on public charge grounds in 2015, but under the new
consular rules denied more than 13,000 applications on this ground in 2018.!

Similarly, many immigrants will not be able to satisfy the additional requirements of the
President’s healthcare proclamation and will be denied entry on that basis. One study has estimated
that the Proclamation “could prohibit the entry of roughly 375,000 immigrants annually.”?

The collective effect of these consular rules in reducing legal immigration will seriously
harm Amici States and local jurisdictions. Immigrants are vital to the economic, civic, and social
fabric of our communities. Immigrants bolster our economies by filling and creating jobs, starting
businesses, paying taxes, and purchasing goods and services. They are valuable contributors to the
neighborhoods where they work and reside, and are critical to Amici’s long-term prosperity. But
the consular rules challenged here will unlawfully bar hundreds of thousands of prospective
immigrants from obtaining immigrant visas to which they would otherwise be entitled under the

qualifications established by Congress. And because the majority of applications for such visas are

family-based, these consular rules will perpetuate the separation of families. Such separation not

! Compare U.S. Dep’t of State, Bureau of Consular Affairs, Report of the Visa Office 20135,
tbl. XX (internet), with U.S. Dep’t of State, Bureau of Consular Affairs, Report of the Visa Office
2018, tbl. XX (internet). (For sources available on the internet, full URLs appear in the Table of
Authorities. All websites last visited February 4, 2020.)

In January 2018, DOS began applying its radical redefinition of “public charge” based on
changes to its Foreign Affairs Manual, which governs consular processing. DOS subsequently
issued an Interim Final Rule in October 2019, which seeks to alter the public-charge regulations
that apply at the point of consular processing. See Compl. § 3.

2 Julia Gelatt & Mark Greenberg, Health Insurance Test for Green-Card Applicants Could
Sharply Cut Future U.S. Legal Immigration, Migration Policy Institute (Oct. 2019) (internet).
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only harms immigrants, their U.S. resident family members, and neighborhoods and communities
across America, but also undermines Congress’s repeatedly expressed intent for our immigration

laws to facilitate rather than prevent family reunification.

A. The consular rules will result in the separation of families.

The consular rules at issue here will impose substantial harms on immigrants seeking to
enter the country through family-sponsored visas.? Although the rules are not limited to family-
sponsored immigrants, family-sponsored immigrants represent a large proportion of the individuals
that Congress has authorized to immigrate here each year. And because family-sponsored immigrants
are not required to have employment to obtain a visa, they are generally less likely to be able to
satisfy the stringent requirements imposed by the new rules.

Congress prioritized family reunification when it established the current immigration system.
“The Immigration and Nationality Act (‘INA’) was intended to keep families together.” Solis-
Espinozav. Gonzales,401 F.3d 1090, 1094 (9th Cir. 2005). The INA’s legislative history “establishes
that congressional concern was directed at ‘the problem of keeping families of United States
citizens and immigrants united.”” Fiallo v. Bell, 430 U.S. 787, 795 n.6 (1977) (quoting H.R. Rep.
No. 85-1199, at 7 (1957)). During the debates surrounding the INA of 1965, Senator Edward
Kennedy affirmed that “[r]eunification of families is to be the foremost consideration.” S. Rep.
No. 89-748, at 13 (1965). The importance Congress placed upon family reunification is demonstrated
by the numeric limits and visa allotments set by the INA amendments of 1965, and refined by

further amendments to the INA in 1990.% Immigration and Nationality Act, Pub. L. No. 89-236,

3 See Gelatt & Greenberg, supra.

4 See Zoya Gubernskaya & Joanna Dreby, U.S. Immigration Policy and the Case for Family
Unity, 5 Journal on Migration and Human Security 417, 418 (2017) (internet).

4
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79 Stat. 911 (1965); Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978. Unlike other
visa categories, there is no limit on the number of immediate relatives of U.S. citizens, such as
spouses, unmarried children under the age of twenty-one, and parents, who can immigrate here. 8
U.S.C. § 1151(b). Other family preference visas, such as those for adult children, siblings, and
relatives of legal permanent residents, are capped at 480,000 per year (with a statutory minimum
of 226,000), as compared to 140,000 annual employment visas. /d. § 1151(c)-(d).

Approximately 483,000 newly arrived individuals received visas as an immediate relative
of a U.S. citizen or under family-sponsored visas preferences in 2017 (the most recent year for
which data is available).? In that same year, an estimated 107,259 individuals obtained lawful
permanent residence as immediate relatives of U.S. citizens or through family-sponsored preferences
in New York, and 148,621 did so in California. Numbers in other States included, for example,
28,030 individuals in Massachusetts, 15,867 in Washington, 9,143 in Nevada, 5,533 in Oregon,
2,885 in the District of Columbia, and 1,551 in Delaware.®

The new restrictions imposed by the consular rules at issue here will likely result in hundreds
of thousands of U.S. citizens and lawful permanent residents losing the opportunity to be united
with their loved ones from abroad, including spouses, siblings, and adult children. Such prolonged

or permanent family separations will have a devastating impact on the welfare of our residents.

5 U.S. Dep’t of Homeland Security, 2017 Yearbook of Immigration Statistics, tbl. 6 (2018)
(internet).

6 See U.S. Dep’t of Homeland Security, Profiles on Lawfil Permanent Residents (internet)
(select State from “State of Residence” drop-down menu). These figures include both new arrivals
and individuals adjusting status because this DHS data combines those categories when breaking
out class of admission.
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Multiple studies illustrate that family reunification benefits the economic, social, and psychological
well-being of the affected individuals,” while family separation results in myriad harms.
Separating family members from each other can result in negative health outcomes, including (1)
mental and behavioral health issues, which can lower academic achievement among children; (2)
severe stress, which can delay brain development and cause cognitive impairment; and (3)
symptoms of post-traumatic stress disorder.® Separation can be particularly traumatizing to
children, resulting in a greater risk of developing mental health disorders such as depression,
anxiety, and attention deficit hyperactivity disorder.” Trauma can also have negative physical
effects on children, such as loss of appetite, stomachaches, and headaches, which can become
chronic if left untreated. '° Similarly, spousal separation can cause fear, anxiety, and depression.'!

These harms are not limited to those family members most directly affected by the consular
rules. Amici States and local jurisdictions will also feel the impact of such harms on their residents.
Intact families provide crucial social support, which strengthens not only the family unit but also

the neighborhood, community, and civic society at large. See, e.g., Moore v. East Cleveland, 431

7 See Gubernskaya & Dreby, supra, at 423.

8 See Colleen K. Vesely, et al., Immigrant Families Across the Life Course: Policy Impacts
on Physical and Mental Health, 4 National Council on Family Relations Policy Brief 1, 2-4 (July
2019) (internet).

% Allison Abrams, Damage of Separating Families, Psychology Today (June 22, 2018)
(internet).

10 74,

' 'Yeganeh Torbati, U.S. denied tens of thousands more visas in 2018 due to travel ban:
data, Reuters (Feb. 29, 2019) (internet) (describing a U.S. citizen’s plight to obtain a visa for his
wife, and that their separation was causing them both to “break down psychologically”).
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U.S. 494, 503-04 (1977) (“It is through the family that we inculcate and pass down many of our
most cherished values, moral and cultural.”). The Select Commission on Immigration and Refugee
Policy, a congressionally appointed commission tasked with studying immigration policy, expounded
upon the necessity of family reunification in 1981:

[R]eunification . . . serves the national interest not only through the

humaneness of the policy itself, but also through the promotion of the public

order and well-being of the nation. Psychologically and socially, the reunion

of family members with their close relatives promotes the health and
welfare of the United States.'?

By contrast, denying families the ability to reunite contradicts the foundations of our immigration
system and will irreparably harm our families, neighborhoods, and communities.

B. Immigrants are key contributors to the economies of Amici States and

Local Jurisdictions.

In the experience of Amici States and Local Jurisdictions, the benefits of immigration are
profound and reciprocal. Not only do immigrants benefit from the opportunities associated with
living in the United States, but the States and the country as a whole benefit from immigrants’
contributions to our communities. From the outset, immigrants have enriched our country’s social
and cultural life, injecting new ideas into our intellectual fabric, offering path-breaking contributions
in science, technology, and other fields, and ultimately making our diverse communities more
desirable places to live.!* The consular rules at issue here strike at this fundamental component of

the American experience. And by imposing unreasonable and unlawful barriers to immigration,

12.U.S. Select Comm’n on Immigration & Refugee Policy, U.S. Immigration Policy and
the National Interest: The Final Report and Recommendations of the Select Commission of
Immigration & Refugee Policy 112 (Mar. 1, 1981) (internet).

13 Darrell M. West, The Costs and Benefits of Immigration, 126 Political Science Quarterly
427, 437-41 (2011) (internet).
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the consular rules will prevent many immigrants who satisfy the criteria for entry set by Congress
from entering the country. That reduction will cause substantial economic harm to Amici, including
by diminishing revenue collection, dampening the creation of small businesses, and reducing
employment in key sectors of the economy.

Immigrants contribute to national, state, and local economies in many ways, including by
paying taxes, starting businesses, contributing to state and local labor forces, and consuming goods
and services. Nationally, immigrants pay over $458 billion in taxes, and immigrant-owned companies
employ over 7.9 million workers.'* Immigrants’ economic contributions to Amici States and Local
Jurisdictions are similarly staggering.

» Immigrant-led households in New York paid approximately $15.9 billion in
state and local taxes in 2014, and wielded $103.3 billion in spending power. !>
Moreover, in 2017, immigrants contributed $228 billion to New York City’s

gross domestic product (GDP), or about 25.8% of the city’s total GDP.!®

* In 2014, immigrant-led households in California paid over $26 billion in
state and local taxes and exercised $240 billion in spending power. !’

* In Oregon in 2014, immigrant-led households paid $736.6 million in state
and local taxes, and accounted for $7.4 billion in spending power. '

* Immigrant-led households in Massachusetts in 2014 paid $3 billion in state
and local taxes, and accounted for $27.3 billion in spending power. "

4 New Am. Econ., Immigrants and the economy in: United States of America (internet).
15 American Immigration Council, Immigrants in New York 4 (Oct. 4, 2017) (internet).

16 New York City Mayor’s Office of Immigrant Affairs, State of Our Immigrant City 21
(Mar. 2019) (internet).

17 See American Immigration Council, Immigrants in California 4 (Oct. 4,2017) (internet).
18 American Immigration Council, Immigrants in Oregon 4 (Sept. 15, 2017) (internet).

19 American Immigration Council, Immigrants in Massachusetts 4 (Oct. 5,2017) (internet).
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« In2010,22% of Hawai‘i’s business owners were foreign-born,?’ and in 2014,
immigrants contributed $668.5 million in state and local taxes and accounted
for $5 billion in spending power.?!

* In Connecticut, immigrants pay $7.4 billion in taxes, have a spending power
of $16.1 billion, and employ over 95,000 people.??

* In 2014, immigrant-led households in Maine paid over $116.2 million in state
and local taxes and exercised almost $953.9 million in spending power.*

* In Michigan, immigrants pay approximately $2.1 billion in state and local
taxes, have a spending power of $18.4 billion, and comprise close to 34,000
of the state’s entrepreneurs.?*

* In Washington, immigrant-led households paid $2.4 billion in state and local
taxes, and had $22.8 billion in spending power in 2014.%°

 In Maryland, immigrant-led households paid $3.1 billion in state and local
taxes, represented almost a fifth of Maryland small business owners, and
exercised $24.6 billion in spending power.2°

* In 2014, immigrant-led households in Minnesota earned $12.2 billion, had $8.9
billion in spending power, and paid $1.1 billion in state and local taxes.?’

20 Fiscal Policy Inst., Immigrant Small Business Owners: A Significant and Growing Part
of the Economy 24 (June 2012) (internet).

2! New Am. Econ., The Contributions of New Americans in Hawaii 7 (Aug. 2016) (internet).
22 New Am. Econ., Immigrants and the Economy in Connecticut (internet).

23 American Immigration Council, Immigrants in Maine 4 (Oct. 13, 2017) (internet).

24 New Am. Econ., Immigrants and the Economy in Michigan (internet).

25 American Immigration Council, Immigrants in Washington 4 (Oct. 4, 2017) (internet).
26 American Immigration Council, Immigrants in Maryland 4 (Oct. 16, 2017) (internet).

27 See New Am. Econ., The Contributions of New Americans in Minnesota 5-6 (Aug. 2016)
(internet).
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* Inthe District of Columbia, immigrant-led households paid $336.9 million
in local taxes, and accounted for $2.9 billion in spending power in 2014.2

Immigrants also disproportionately fill positions in important sectors of the economy. In
New York, immigrants made up 27.8% of the labor force in 2015, and held 49.1% of the healthcare
support jobs and 43.2% of the building cleaning and maintenance jobs.?’ In California, immigrants
make up over one third of the workforce, fill over two thirds of the jobs in the agricultural sectors,
and hold 45.6% of the manufacturing positions, 43% of the construction jobs, and 41.3% of the
computer and mathematical sciences positions.* In Oregon, immigrants accounted for 12.8% of
the total workforce in 2015, 39.5% of workers in the farming, fishing, and forestry sector, and
nearly 20% of the workers in manufacturing positions.?! In Delaware, immigrants accounted for
11.9% of the total workforce in 2015, 27.9% of workers in computer and mathematical sciences,
and 25.8% of the workers in life, physical, and social sciences.** In the District of Columbia,
immigrants accounted for nearly 18% of the total workforce in 2015, 44.2% of the workers in the
life, physical, and social sciences sector, and 42.6% of the workers in building and grounds cleaning

and maintenance positions.*® Similarly, in 2015, immigrants made up 20% of the labor force in

28 American Immigration Council, Immigrants in the District of Columbia (Oct. 16, 2017)
(internet).

2 Immigrants in New York, supra, at 3-4.

30 Immigrants in California, supra, at 2-4.

31 Immigrants in Oregon, supra, at 2-4.

32 American Immigration Council, Immigrants in Delaware 2-4 (Oct. 13, 2017) (internet).

33 See Immigrants in the District of Columbia, supra, at 2.

10
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Massachusetts;** 19.6% of the labor force in Maryland;* and 17.2% of the labor force in
Washington.*® Immigrants in New York City participate in the labor force at a rate of around 65%,
roughly the same as New Yorkers overall and U.S.-born New Yorkers. Immigrants account for
about half of New York City’s business owners, and nearly half of the city’s workforce.?’

The interests of Amici States and Local Jurisdictions weigh heavily against unreasonable and
unlawful barriers to immigration, such as the consular rules at issue here. Such barriers decrease
the number of immigrants who enter the country legally under the criteria set by Congress, hinder
the reunification of families to the detriment of our communities, and harm Amici States and Local
Jurisdictions by preventing the entry of individuals who contribute positively to our workforces
and grow our economies.

IL. The Department of State’s Broad New Interpretation of “Public Charge” Goes

Far Beyond the Agency’s Statutory Authority.

DOS’s consular rules are based on the same statute as DHS’s rule governing adjustment of
status, 8 U.S.C. § 1182(a)(4)(A), and both sets of rules adopted the same radically new definition
of “public charge.” See Compl. q 87. Five district courts have issued preliminary injunctions against

the DHS rule,* holding, among other things, that the rule’s new definition of “public charge” “has

3% Immigrants in Massachusetts, supra, at 2.

35 Immigrants in Maryland, supra, at 2.

38 Immigrants in Washington, supra, at 2.

37 See State of Our Immigrant City, supra, at 21.

38 See State of New York, 408 F. Supp. 3d 334; Washington v. DHS, No. 19-cv-5210, 2019
WL 5100717 (E.D. Wa. Oct. 11, 2019); City & County of San Francisco v. USCIS, 408 F. Supp. 3d
1057 (N.D. Cal. 2019); Casa de Maryland, Inc. v. Trump, No. PWG-19-2715, 2019 WL 5190689

11
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absolutely no support in the history of U.S. immigration law” and ““is repugnant to the American
Dream of the opportunity for prosperity and success through hard work and upward mobility.”*
State of New York, 408 F. Supp. 3d at 349.

These district courts got it right, and much of the same reasoning applies to DOS’s rules
here. DOS’s unprecedented new interpretation of “public charge” sweeps far more broadly than
that term of art has been understood for over a century. When Congress originally enacted the
public-charge provision in 1882, it adopted the prevailing understanding—reflected in early state
laws—that “public charge” was limited to “persons utterly unable to maintain themselves.”
Friedrich Kapp, Immigration, and the Commissioners of Emigration of the State of New York 87
(1870). “Public charge” has thus always meant individuals unlikely “to earn a living,” Wallis v.
United States ex rel. Mannara, 273 F. 509, 509 (2d Cir. 1921), not hard-working individuals who
might receive any amount of benefits for a short period of time. See, e.g., Gegiow v. Uhl, 239 U.S.
3, 10 (1915); United States ex rel. De Sousa v. Day, 22 F.2d 472, 473-74 (2d Cir. 1927). As state
and federal legislators explained, this limited meaning of “public charge” sought to guard against

European governments sending individuals who were unable to work to this country, while

continuing to encourage immigration by employable individuals who, despite their lack of wealth,

(D. Md. Oct. 14, 2019); Cook County v. McAleenan, No. 19 C 6334, 2019 WL 5110267 (N.D. Il
Oct. 14, 2019).

39 The Second and Seventh Circuits denied the federal government’s requests to stay the
preliminary relief issued by the district courts in New York and Illinois, respectively, while the
Fourth and Ninth Circuits granted stays of the preliminary relief issued by the district courts in
Maryland, Washington, and California, respectively. See Order, State of New York v. DHS, No.
19-3591 (2d Cir. Jan. 8, 2020), ECF No. 162; Order, Cook County v. Wolf, No. 19-3169 (7th Cir.
Dec. 23, 2019), ECF No. 41; Order, Casa de Maryland, Inc. v. Trump, No. 19-2222 (4th Cir. Dec.
9, 2019), ECF No. 21; City & County of San Francisco v. USCIS, 944 F.3d 773 (9th Cir. 2019).
The Supreme Court granted a stay of the preliminary relief issued by the district court in New
York. Order, DHS v. New York, No. 19A785 (U.S. Jan. 27, 2020).

12
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contributed to the economy and could “become a valuable component part of the body-politic.” 13
Cong. Rec. 5108 (1882) (Rep. Van Voorhis). And Congress incorporated this established
understanding of “public charge” when it enacted the INA’s public-charge provision in 1952,
without redefining the term. See McDermott Int’l, Inc. v. Wilander, 498 U.S. 337, 342 (1991).
Under DOS’s rules, by contrast, a consular officer may now deny an immigrant visa if he
believes that an applicant may at any time in his or her life receive only modest or temporary
amounts of government benefits designed to promote health or upward mobility—even if the
applicant is employed or employable. The rules now disqualify applicants based on their likely
receipt of certain supplemental benefits, including Medicaid, Supplemental Nutrition Assistance
Program (SNAP) benefits (food stamps), and Section 8 housing assistance, even though these
benefits are not designed to provide primary subsistence. See Compl. 99 116-130. Moreover, a
consular officer can now deem an immigrant to be a “public charge” based on the likely receipt of
such benefits for just a few months: the officer need merely believe that an immigrant will
“receive[ | one or more public benefits” during “more than 12 months in the aggregate within any
36-month period” during his life. Visas: Ineligibility Based on Public Charge Grounds, 84 Fed.
Reg. 54,996, 55,014 (Oct. 11, 2019). A consular officer must separately count each benefit an
immigrant may receive in a single month for calculating the duration of benefits use, so that, for
example, receipt of three benefits in one month will “stack™ as three months of the twelve-month
threshold. /d. And the rules do not merely allow consular officers to consider likely benefits use
as a relevant factor, but rather redefine “public charge” so that if a consular officer “believes that
an individual is likely” to use any amount of supplemental benefits for 12 out of 36 months during

her entire life, “the inquiry ends there, and the individual is automatically considered a public charge,”

13
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see State of New York, 408 F. Supp. 3d at 349—even if there is no plausible basis to infer that
acceptance of such benefits indicates long-term dependence on the government for subsistence.

Each of these changes expands the meaning of “public charge” significantly beyond its
permissible scope. The supplemental benefits programs that a consular officer must now consider
do not serve only the truly destitute who historically have been considered public charges; instead,
as DHS’s predecessor agency and benefit-granting agencies previously determined, Congress made
these supplemental benefits programs available as well to working individuals who have “incomes
far above the poverty level,” and who do not need such benefits for subsistence but rather for
obtaining more nutritious food, safer housing, or better healthcare. Field Guidance on Deportability
and Inadmissibility on Public Charge Grounds, 64 Fed. Reg. 28,689, 28,692 (Mar. 26, 1999). Thus,
an individual may be “fully capable of supporting herself without government assistance but elect|[ ]
to accept a benefit, such as public housing, simply because she is entitled to it.” State of New York,
408 F. Supp. 3d at 348.

In addition, “public charge” has never been understood to mean those who need public
assistance to deal with a temporary emergency or a brief period of financial strain. See, e.g., In re
Martinez-Lopez, 10 1. & N. Dec. 409, 421-22 (A.G. 1962); In re Harutunian, 14 1. & N. Dec. 583,
589 (B.ILA. 1974). But DOS’s twelve-month threshold and “stacking” rule will allow a consular
officer to deny an immigrant visa to an otherwise qualified applicant if the officer believes that the
applicant may, at any point in his or her life, suffer a temporary emergency that would warrant
public benefits for a few months. These substantial alterations to the well-established historical
meaning of “public charge” stretch that statutory term far beyond “the bounds of reasonable

interpretation,” Utility Air Regulatory Grp. v. EPA, 573 U.S. 302, 321 (2014).

14
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Nowhere has DOS proffered a reasonable justification for this radical alteration of the long-
established public-charge framework, particularly given the grievous harms that its consular rules
will impose in keeping families apart and preventing hard-working immigrants from joining and
contributing to our communities. See supra Point 1. In particular, DOS has identified no concrete
problems caused by the prior public-charge framework aside from the fact that it resulted in fewer
denials of immigrant visas than the current consular rules. DOS simply failed to “adequately
analyze...the consequences” of its actions or to justify the harms that its consular rules will inflict.
See American Wild Horse Pres. Campaign v. Perdue, 873 ¥.3d 914, 932 (D.C. Cir. 2017).

III. The Healthcare Proclamation Also Conflicts with Congress’s Objectives and

Will Likely Adversely Affect Amici’s Health Insurance Markets.

A. The Proclamation undermines Congress’s objective of providing

immigrants lawfully present here access to comprehensive and affordable

coverage.

The ACA, enacted by Congress in 2010, is a landmark law that made affordable health
coverage available to millions of individuals and sharply reduced the number of people without
health insurance. *° See Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat.
119 (2010). The statute authorized the creation of local, state-based marketplaces that present
affordable insurance coverage choices to consumers in order to “increase the number of Americans
covered by health insurance and decrease the cost of health care.” National Fed’n of Indep. Bus.
v. Sebelius, 567 U.S. 519, 538 (2012). The state-based marketplaces—also known as exchanges—
“allow[] people to compare and purchase insurance plans.” King v. Burwell, 135 S. Ct. 2480, 2485

(2015). To purchase health insurance through an exchange, a person must prove that they:

40 See Kaiser Family Foundation, The Uninsured and the ACA: A Primer (“ACA Primer”)
2 (Jan. 2019) (internet).
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(1) reside in a U.S. state or territory; and (2) are “lawfully present.” 42 U.S.C. § 18032(f)(1)(A)(i1),
(H(3); 45 C.F.R. § 155.305(a)(1)-(3). For individuals purchasing health insurance through the
ACA’s exchanges, Congress also provided premium tax credits to help offset the cost of insurance.
26 U.S.C. § 36B. On a sliding scale, those with incomes up to 400% of the federal poverty line
qualify for a tax credit. See id. § 36B(b)(3)(A)(1).

Providing lawfully present immigrants with access to affordable and comprehensive health
insurance through the state-based marketplaces was a deliberate decision by Congress, one that
proved transformational for immigrant communities across the country.*! In the ACA, Congress
expressly made exchange plans and premium tax credits available to any taxpayer who “is an alien
lawfully present in the United States.” 26 U.S.C. § 36B(c)(1)(B)(ii). The Congressional Budget
Office expressly predicted that these provisions would result in the share of legal, non-elderly
residents with health insurance rising to around 94% —a fact cited favorably by the ACA’s
supporters during the Senate’s deliberations. See 155 Cong. Rec. 31,991 (2009) (Sen. Johnson).

The Proclamation undercuts Congress’s goal of expanding health insurance coverage by
deeming inadequate any health plan that utilizes the premium tax credits authorized by the ACA.
See 84 Fed. Reg. at 53,992. That result cannot be squared with Congress’s decision to provide
access to the ACA’s marketplaces—and to offer financial assistance for health insurance
premiums to those with qualifying incomes—to all individuals who are lawfully present in the
country. See 26 U.S.C. § 36B(b)(3)(A)(i).

The Proclamation purports to consider an unsubsidized health plan purchased through an

exchange as qualifying coverage. But such consideration may be illusory for prospective immigrants

! In this respect, the ACA is broader than other federal programs, such as Medicaid, that
impose a five-year waiting period before admitted immigrants qualify to receive benefits. See
Kaiser Family Foundation, Fact Sheet: Health Coverage of Immigrants (Feb. 2019) (internet).
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because the Proclamation creates a potential catch-22. Under the ACA, immigrants cannot utilize
the ACA’s exchanges (whether or not they receive tax credits) without establishing their residency
and lawful presence. 42 U.S.C. § 18032(f)(1)(A)(i1); 45 C.F.R. § 155.305(a)(1)-(3). The Proclamation,
however, precludes immigrants from obtaining residency and establishing their lawful presence
(even if they otherwise meet all of the INA’s requirements) without first demonstrating that they
will have unsubsidized health insurance. In practice, the Proclamation may thus present an
insurmountable barrier to entry for many immigrants who Congress specifically contemplated
would enter the country and obtain health insurance through the ACA marketplaces.

B. By directing immigrants to purchase health insurance that does not

comply with the Affordable Care Act, the Proclamation will increase costs and

burdens on Amici States and Local Jurisdictions.

The Proclamation does more than simply make it difficult for immigrants to access the
comprehensive and affordable coverage to which they are legally entitled. To satisfy the Proclamation,
most immigrants subject to it will need to purchase minimal insurance plans that often do not fully
cover the ACA’s essential health benefits or provide for cost-sharing help to lower the costs of
care for consumers. Immigrants will thus be left underinsured and at greater risk of incurring
higher out-of-pocket medical costs, relative to those immigrants who have ACA-compliant plans
purchased through an exchange. These higher costs will likely result in uncompensated care that

will impose significant costs on Amici States and Local Jurisdictions.*> The ACA made great

42 See Jessica Schubel & Matt Broaddus, Uncompensated Care Costs Fell in Nearly Every
State as ACA’s Major Coverage Provisions Took Effect 1-3 (Ctr. On Budget & Policy Priorities,
May 23, 2018) (internet).
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strides in reducing uncompensated care, benefitting patients, hospitals, and state and local
jurisdictions—which often must pay for the cost of uncompensated care.*?
1. The Proclamation rests on the false premise that immigrants’
uncompensated care costs burden our healthcare system.

The Proclamation assumes that immigrants lawfully present here financially burden our
healthcare system by incurring uncompensated care costs that are passed on to American taxpayers.
But this unsupported assumption, for which the Proclamation fails to provide any evidence, is
false. In fact, immigrants’ overall healthcare expenditures are generally one half to two thirds of
the expenditures of U.S. born individuals, across all age groups.** And that number is even lower
for recent, uninsured immigrants: that group incurs annual medical expenditures that are less than
one fifth of the average medical expenditures for insured, non-recent immigrants.*> Further, most
uninsured people—regardless of immigration status—do not receive health services for free or at
reduced charge; in 2015, only 27% of uninsured adults reported receiving free or reduced-cost
care.*® Overall, recent immigrants incur less than one tenth of 1% of total medical expenditures in

the United States.” The Proclamation’s factual premise is thus simply not true.

4 See id. at 4-5.

4 See Letter from the American Medical Association to President Donald J. Trump (“AMA
Letter”), at 1 (Oct. 22, 2019) (internet).

4 See Leighton Ku, Assessing the Presidential Proclamation on Visas and Health
Insurance, Health Affairs (Dec. 17, 2019) (internet). “Recent” is defined as having been in the
United States for less than five years. See id.

46 See ACA Primer, supra, at 16.
47 Id
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2. Forcing immigrants to purchase limited or temporary insurance
plans will leave them underinsured and exposed to uncovered
medical expenses.

In any event, the Proclamation is likely to undermine its own stated goal of reducing
uncompensated care costs because the Proclamation will increase uncompensated care costs by
directing immigrants away from comprehensive insurance coverage that will actually cover
prescription medicines, hospital stays, and other critical medical expenses. Instead the Proclamation
effectively requires immigrants to purchase non-ACA compliant plans such as short-term, limited
duration insurance (STLDI), visitor’s health insurance, or travel insurance, in order to satisfy the
Proclamation’s requirements.*® These minimal insurance plans do not comply with the ACA, will
leave immigrants underinsured, and are likely to lead to the uncompensated care costs that the
Proclamation professes to address.

Given the legal and practical limitations of purchasing health insurance from abroad,
STLDI may be one of the only insurance options theoretically available to immigrants before

moving to the United States.*” But STLDI plans would leave immigrants underinsured and more

likely to incur uncompensated care costs. STLDI is non-comprehensive coverage that does not

8 Travel insurance is designed for people visiting the United States temporarily, not for
people intending to move here permanently. It is very limited insurance that usually pays a fixed
amount for each covered service, regardless of the actual cost of such service. These plans thus do
not provide coverage to immigrants for their foreseeable health needs. See Letter from Dania
Palanker to U.S. Secretary of State Michael R. Pompeo, at 3-4 (Oct. 31, 2019) (internet).

49 Other options ostensibly made available to immigrants under the Proclamation are
effectively foreclosed too: Medicare requires five years of residency in the United States; family
member plans cover only spouses and children under age 27; employer plans are typically
unavailable to family members prior to arrival; catastrophic plans require residency here; and
TRICARE plans available to only members of the military. See Doe #1 v. Trump, No. 19-cv-1743,
2019 WL 5685204, at *3-4 (D. Or. Nov. 2, 2019).

19



Case 1:19-cv-11633-GBD Document 49-2 Filed 02/06/20 Page 29 of 36

need to comply with the ACA’s consumer protections. Such insurance is intended to fill temporary
gaps in coverage when an individual is transitioning between insurance plans. In August 2018,
however, the U.S. Department of Health and Human Services finalized a rule to greatly expand
the use of short-term insurance. See Short Term, Limited-Duration Insurance, 83 Fed. Reg. 38,212
(Aug. 3, 2018). Previously limited to three months by federal law, STLDI plans can now last up
to 36 months with renewals. /d. at 38,214-15. STLDI does not need to cover all ten essential health
benefits,>® or abide by the ACA’s prohibitions on annual and lifetime benefit limits.>! STLDI plans
typically involve medical underwriting and thus exclude coverage of preexisting health conditions
or charge exorbitant premiums to cover such conditions.’> One recent analysis found that 43% of
STLDI plans did not cover mental health services, 62% did not cover substance abuse treatment,

71% did not cover outpatient prescription drugs, and 100% did not cover maternity care.>>

50 The ACA requires all health plans to cover: (1) ambulatory patient services; (2) emergency
services; (3) hospitalization; (4) maternity and newborn care; (5) mental health and substance use
disorder services; (6) prescription drugs; (7) rehabilitative and habilitative services and devices;
(8) laboratory services; (9) preventive and wellness services and chronic disease management; and
(10) pediatric services, including oral and vision care. 42 U.S.C. § 18022(b)(1).

3! See Linda J. Blumberg, Matthew Buettgens, & Robin Wang, Updated Estimates of the
Potential Impact of Short-Term, Limited Duration Policies (Urban Inst. Health Policy Ctr., Aug.
2018) (internet).

52 See Rachel Schwab, Coverage That (Doesn’t) Count: How the Short-Term, Limited
Duration Rule Could Lead to Underinsurance (Georgetown Univ. Health Policy Inst., July 30,
2018) (internet).

53 See Kaiser Family Foundation, Analysis: Most Short-Term Health Plans Don’t Cover
Drug Treatment or Prescription Drugs, and None Cover Maternity Care (Apr. 23,2018) (internet).
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Given their limited coverage and lack of consumer protections, several States with large
immigrant populations, such as New York and California, have banned STLDI coverage.>* Many
other states, such as Oregon, Colorado, Maryland, and New Mexico, and the District of Columbia,
have restricted such plans to three or six months in length, with no extensions or renewals
permitted.” Such plans do not meet the Proclamation’s 364-day coverage requirement. STLDI
plans thus may not be a viable insurance option both because of the limited nature of that coverage
and because of the significant restrictions on where immigrants can purchase such coverage.

If the Proclamation goes into effect, immigrants will also likely be subjected to deceptive
marketing and fraudulent health insurance products. Amici States and Local Jurisdictions may
have to increase their regulatory oversight to protect consumers from such products.>® Experts see
the Proclamation ‘““as an opportunity for those looking to prey on people applying for visas by
either fraudulently selling what they claim to be is an insurance product or by selling subpar
insurance products without disclosing the limitations of the plan.” Decl. of Dania Palanker 9 37,
Doe #1 v. Trump, No. 19-cv-1743 (D. Or. Nov. 8, 2019), ECF No. 57. And insurance products
created to comply with the Proclamation may involve policy holders outside the United States, and
thus beyond the reach of state insurance regulators altogether. /d. at § 38. The proliferation of non-

ACA compliant insurance that meets the Proclamation’s health insurance requirement could

54 See Dania Palanker, Maanasa Kona, & Emily Curran, States Step Up to Protect Insurance
Markets and Consumers from Short-Term Health Plans, app. A (Commonwealth Fund, May 2019)
(internet).

.

3¢ See Dania Palanker, JoAnn Volk, & Maanasa Kona, Seeing Fraud and Misleading
Marketing, States Warn Consumers About Alternative Health Insurance Products, Commonwealth
Fund (Oct. 30, 2019) (internet).
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impair Amici’s ability to properly regulate the individual insurance market, harm the risk pool of
those markets, and increase uncompensated care costs.
3. Directing immigrants to purchase limited or temporary
insurance may increase uncompensated care costs and
harm insurance markets.

Directing immigrants to purchase insurance that does not comply with the ACA’s consumer
protections leaves those individuals exposed to uncovered medical expenses when undergoing
routine medical services such as filling a prescription or seeking treatment for a preexisting health
condition. And when neither the insurer nor the patient pays for that care, the result is uncompensated
care costs that are ultimately borne by medical providers (such as hospitals and clinics) and by
federal, state, and local governments like Amici. Overall, approximately 65% of uncompensated
care costs are offset by government funds, and 36.5% of that governmental funding comes from
state and local governments.>’

Because of the ACA’s comprehensive coverage reforms, state and local governments have
saved billions of dollars in reduced uncompensated care costs. In 2013, before the ACA’s major
provisions went into effect, state and local governments spent approximately $19.8 billion on
uncompensated care costs.”® By 2015, when the ACA was fully implemented, nationwide hospital
uncompensated care costs fell by about 30% on average, and in Medicaid expansion States that

figure was roughly 50%.% State and local government budgets benefitted greatly as a result.

37 See Teresa A. Coughlin, et al., An Estimated $84.9 Billion In Uncompensated Care Was
Provided In 2013; ACA Payment Cuts Could Challenge Providers 33 Health Affairs 807, 811-13
(2014) (internet).

58 See Teresa A. Coughlin, et al., Uncompensated Care for the Uninsured in 2013: A
Detailed Examination, Kaiser Family Foundation (May 30, 2014) (internet).

%9 See Schubel & Broaddus, supra, at 1.
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Directing hundreds of thousands of immigrants to purchase non-ACA compliant insurance threatens
to increase the uncompensated care costs that the ACA sought to prevent, harming state and local
budgets in the process.

The Proclamation is also likely to harm Amici’s health insurance markets by negatively
impacting the risk pool in each State. One of the ACA’s key innovations was requiring insurers to
treat all enrollees in the individual insurance market as “members of a single risk pool.” 42 U.S.C.
§ 18032(c)(1). Such pooling allows insurance premiums to reflect the average level of risk of the
entire market, rather than the cost of enrollees in a particular plan. But to function properly, a
unified risk pool requires a mix of individuals who have greater and lesser healthcare needs.

Immigrants are generally younger and healthier than the insured population at large.
Immigrants are also below-average users of healthcare goods and services. By diverting immigrants
away from the individual market’s single risk pool and into STLDI-type plans, the Proclamation
is likely to make that risk pool less healthy, leading to increased insurance premiums for citizens
and non-citizens alike. Indeed, the American Medical Association has warned that “the expansion
of STLDI will ultimately undermine the individual insurance market and create an uneven playing
field by luring away healthy consumers, thereby damaging the risk pool and driving up premiums
for consumers left in the ACA-compliant market.”%°
Immigrants are more likely to represent “favorable” insurance risk when compared to the

insured population at large. Several studies have concluded that immigrants are net contributors to

both private coverage and Medicare, paying more in insurance premiums than they receive in

60 See AMA Letter, supra, at 2.
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benefits.®! State exchange data confirm this trend. In Massachusetts, immigrant enrollees on the
state exchange have, on average, 25% lower medical claims than citizen enrollees.®* And in
California, immigrant enrollees have 10% lower medical claims than citizen enrollees.%

Fewer immigrants in the ACA-compliant market will likely lead to a less healthy risk pool,
which will result in commercial market premium increases for all healthcare users (citizens and
non-citizens alike). And in some Amici States and Local Jurisdictions, the harm will extend
beyond the individual market. Massachusetts, for example, has a “merged market” structure that
combines the individual and small employer markets. Individuals and small businesses in
Massachusetts share a risk pool, insurance products, and premiums. Both could experience
premium increases from the Proclamation’s exclusion of immigrants from the ACA-compliant
market.®* And higher premiums lead to higher uninsured rates for citizens and legal residents,
thereby increasing the uncompensated care burden that the Proclamation purports to address.

koskosk ok ok

The consular rules challenged here will preclude hundreds of thousands of immigrants
from entering the country, reuniting with their families, and contributing to Amici’s economies
and communities. The rules will harm Amici States’ and Local Jurisdictions’ health insurance
markets, increase our administrative and regulatory burdens, and impose uncompensated care costs

on our public fiscs. The Court should issue a preliminary injunction to prevent such harms.

1 See, e.g., Letter from Louis Gutierrez, Executive Director, Massachusetts Health
Connector to Edward J. Ramotowski, Deputy Assistant Secretary, Office of Visa Services, at 3
(Oct. 31, 2019) (internet).

214

6 Letter from Peter V. Lee, Executive Director, Covered California to Edward J.
Ramotowski, Deputy Assistant Secretary, Office of Visa Services, at 3 (Oct. 31, 2019) (internet).

64 See Letter from Louis Gutierrez, supra, at 3.
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CONCLUSION
The Court should preliminarily enjoin application of the revisions to the Foreign Affairs
Manual, adoption and implementation of the Interim Final Rule, and implementation of the

Proclamation.

Dated: New York, New York
February 6, 2020
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INTRODUCTION AND INTERESTS OF AMICI CURIAE

The district court preliminarily enjoined Presidential Proclamation No.
9945 (Proclamation),' which would unilaterally reduce legal immigration to
the United States by up to 375,000 individuals each year.> The Proclamation
bars immigrant visa applicants who meet all of the qualifications established
by Congress from receiving visas and entering the United States unless they
meet an additional criterion: establishing “to the satisfaction of a consular
officer,” that they either “will be covered by approved health insurance”
within 30 days after entry or that they have the “financial resources to pay

for reasonably foreseeable medical costs.” For the reasons identified by the

! “Presidential Proclamation on the Suspension of the Entry of Immigrants
Who Will Financially Burden the United States Healthcare System”

(Oct. 4, 2019), available at https://www.whitehouse.gov/presidential-
actions/presidential-proclamation-suspension-entry-immigrants-will-
financially-burden-united-states-healthcare-system/ (last visited Jan. 7,
2020); 60-Day Notice of Proposed Information Collection: Public Charge
Questionnaire, 84 Fed. Reg. 58199 (Oct. 30, 2019),
https://www.federalregister.gov/documents/2019/10/24/2019-23219/60-day-
notice-of-proposed-information-collection-public-charge-questionnaire
(last visited on Jan. 7, 2020); see also Advance Print Emergency Notice
(issued Oct. 29, 2019), available at https://s3.amazonaws.com/public-
inspection.federalregister.gov/2019-23639.pdf (last visited on Jan. 7, 2020).
2 See https://www.migrationpolicy.org/news/health-insurance-test-green-
card-applicants-could-sharply-cut-future-us-legal-immigration.

3 See supran.l.
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Plaintiffs and the district court, the Proclamation violates the law.
The district court’s injunction should be affirmed by the Court.

The Amici States of Oregon, California, Colorado, Connecticut,
Delaware, Hawaii, Illinois, Maine, Maryland, Massachusetts, Michigan,
Minnesota, Nevada, New Jersey, New Mexico, New York, North Carolina,
Pennsylvania, Rhode Island, Vermont, Virginia, Washington, Wisconsin,
and the District of Columbia (Amici States), along with the Amici Cities of
New York City, Los Angeles, Chicago, Baltimore, Philadelphia, Seattle,
Oakland, San Francisco, Union City, New Jersey, and Carrboro, North
Carolina, and the County of Santa Clara (together, Amici) have a strong
interest in ensuring that the Proclamation does not go into effect.* Many
prospective immigrants will not be able to satisfy the requirements of the
Proclamation and will be prohibited from entering the country. This will
harm our states and cities by denying hundreds of thousands of our residents

the right to unite with their spouses, children, and siblings. And it will harm

4 Amici States submit this brief pursuant to Rule 29(a)(2) of the Federal
Rules of Appellate Procedure. Amici Cities received the consent of all
parties to file this brief. No party’s counsel authored any part of this brief,

nor did anyone contribute money to fund the preparation or submission of
this brief.
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our economies because immigrants fill and create jobs, start businesses,
pay taxes, and purchase goods and services.

The Proclamation is also likely to harm the Amici States’ health
insurance markets. Directing immigrants to purchase health insurance that
does not comply with the Patient Protection and Affordable Care Act (ACA)
will likely lead to a less healthy risk pool for those left in the ACA-
compliant marketplaces, resulting in premium increases, higher uninsured
rates, and increased uncompensated care costs. Amici respectfully urge
this Court to affirm the district court’s preliminary injunction because
it is preventing irreparable harm to our economies and marketplaces,
and to the families and communities that reside within our borders.

ARGUMENT

In determining whether to issue a preliminary injunction, the court
considers: (1) whether the moving party is “likely to succeed on the merits”;
(2) whether the moving party is “likely to suffer irreparable harm in the
absence of preliminary relief”; (3) if “the balance of equities tips in [their]
favor”; and (4) whether “an injunction is in the public interest.” Winter v.
Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). The purpose of interim
injunctive relief is “not to conclusively determine the rights of the parties,”

but instead to “balance the equities as litigation moves forward.”

3
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Trump v. Int’l Refugee Assistance Project, 137 S. Ct. 2080, 2087 (2017).
Crafting an injunction is an “exercise of discretion and judgment,

often dependent as much on the equities of a given case as the substance of
the legal issues it presents.” Id. (citing Winter, 555 U.S. at 20, 24).

For the reasons outlined in the district court’s preliminary injunction
order and in the Plaintiffs’ Answering Brief, the Proclamation is unlawful.
Amici focus on the equities, public interest, and nationwide harm that will
occur if the preliminary injunction is not upheld. All of those factors
strongly favor affirmance of the preliminary injunction.

First, the Proclamation is not in the public interest because it will
separate families, as individuals will not be able to obtain visas and join
awaiting family members in our country. Reuniting families is more than
just a humanitarian imperative; Congress intended for our immigration laws
to facilitate family reunification, which has broad social benefits for our
neighborhoods, communities, and society. Family separation will cause
economic, social, and psychological harm to individuals and groups across
the country.

Second, preventing prospective immigrants from entering the country
will injure states and cities across the nation because immigrants are vital

to the economic, civic, and social fabric of our communities. Immigrants

4
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enrich our country’s social and cultural life, inject new ideas into our
intellectual fabric, and make important contributions in science, technology,
sports, and many other fields. Immigrants also bolster national, state, and
local economies by paying taxes, starting businesses, and consuming goods
and services. Immigrants are valuable contributors to the communities
where they reside and critical to Amici’s long-term prosperity.

Third, immigrants who manage to satisfy the Proclamation will
generally be unable to access the comprehensive and affordable health
coverage that they are legally entitled to under the ACA, because the
Proclamation does not consider the subsidized health plans offered through
the ACA’s exchanges as qualifying coverage.” Instead, the Proclamation
will burden recent immigrants with non-comprehensive insurance plans that
will likely leave them underinsured and exposed to uncovered medical
expenses. Directing immigrants to purchase substandard coverage, which

several Amici States have outlawed because that coverage does not offer the

> While the Proclamation does not impose a legal bar on purchasing
subsidized health insurance after immigrants arrive in the United States,

it effectively precludes that outcome for a period of time because such plans
do not meet its requirements. To satisfy the Proclamation, most immigrants
would need to purchase minimal health insurance for their first year in the
country and would, as a practical matter, be confined to that plan for a year
unless they could afford to pay for comprehensive insurance on top of their
visa-procuring insurance.
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ACA’s consumer protections, is also likely to harm the Amici States’ health
insurance markets. Diverting immigrants from the ACA-compliant market
will likely lead to a less healthy risk pool, resulting in premium increases
across the market. Higher premiums inevitably lead to higher uninsured
rates, which then increase the same uncompensated care costs that the
Proclamation allegedly addresses.

I. IMMIGRANTS ARE VITAL TO THE ECONOMIC, CIVIC, AND SOCIAL
FABRIC OF AMICI

A. The Proclamation Will Result in the Separation of
Families

Congress prioritized family reunification when it established the
current immigration system. “The Immigration and Nationality Act (‘INA”’)
was intended to keep families together.” Solis-Espinoza v. Gonzales, 401
F.3d 1090, 1094 (9th Cir. 2005). The INA’s legislative history “establishes
that congressional concern was directed at ‘the problem of keeping families
of United States citizens and immigrants united.”” Fiallo v. Bell, 430 U.S.
787, 806 (1977) (quoting H.R. Rep. No. 1199, 85th Cong., 1st Sess.,

7 (1957)). During the debates surrounding the INA of 1965, Senator
Edward Kennedy affirmed that “[r]eunification of families is to be the
foremost consideration.” S. Rep. No.748, 89th Cong., 1st Sess., 12 (Sept.

15, 1965) (Judiciary Rep.) (Sen. Kennedy).
6
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The importance Congress placed upon family reunification
is demonstrated by the numeric limits, and visa allotments, set by the INA
of 1965 and refined by amendments to the INA in 1990.% INA, Pub. L. No.
89-236, 79 Stat. 911; INA of 1990, Pub. L. No. 101-649, 104 Stat. 497.
Unlike other visa categories, there is no limit on the number of immediate
relatives of U.S. citizens, such as spouses, unmarried children under
the age of 21, and parents, who can immigrate to the United States.
8 U.S.C. § 1151(b). Other family preference visas, such as those for adult
children, siblings, and relatives of Legal Permanent Residents, are capped
at 480,000 per year (with a statutory minimum of 226,000), as compared
to 140,000 annual employment visas. 8 U.S.C. § 1151(c)-(d).
Approximately 483,000 newly arrived individuals received visas
as an immediate relative of a U.S. citizen or under family-sponsored visa
preferences in 2017 (the most recent year for which data is available).’

In that same year, an estimated 148,621 individuals obtained lawful

6 Zoya Gubernskaya & Joanna Dreby, U.S. Immigration Policy and the Case
for Family Unity, 5 Journal on Migration and Human Security 2, 418 (2017),
https://tinyurl.com/JMHSStudy.

7U.S. Dep’t of Homeland Sec., 2017 Yearbook of Immigration Statistics,
Table 6 New Arrivals (Table 6), https://tinyurl.com/y4svmexk (last visited
Oct. 30, 2019), https://www.dhs.gov/immigration-
statistics/yearbook/2017/table6.
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permanent residence as immediate relatives of U.S. citizens or through

family-sponsored preferences in California; the number was 107,259

in New York, 28,030 in Massachusetts, 16,552 in Maryland, 15,867

in Washington, 9,143 in Nevada, 5,533 in Oregon, and 1,551 in Delaware.®
The Proclamation drastically curbs the family-based immigration

system that Congress created—and has maintained—for decades. Initial

estimates are that as many as 65% of recently arrived green card holders

would not have been granted a visa under the Proclamation’s criteria.’

If allowed to take effect, the Proclamation will, contrary to the intent of

Congress, likely deny hundreds of thousands of U.S. citizens and lawful

permanent residents each year the right to be united with their loved ones,

including spouses, siblings, and adult children.!® Minor children too

8 See Profiles on Lawful Permanent Residents: 2017 State, Persons
Obtaining Lawful Permanent Resident Status During Fiscal Year 2017

by State/Territory of Residence and Selected Characteristics,
https://www.dhs.gov/profiles-lawful-permanent-residents-2017-state. These
figures include both new arrivals and individuals adjusting status because
DHS combines those categories when breaking out class of admission.

? Julia Gelatt & Mark Greenberg, Health Insurance Test for Green-Card
Applicants Could Sharply Cut Future U.S. Legal Immigration, Migration
Policy Institute (October 2019), https://tinyurl.com/GelattMPI.

10 The Proclamation’s requirements apply to applicants for all family-based
immigrant visas besides children under the age of 18, children of U.S.
citizens under the age of 21, and parents of U.S. citizens if they establish to
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could be separated from their non-citizen parents who cannot comply with
the Proclamation’s requirements. See District Court Docket No. 1
at 99 185, 189.

The Proclamation will result in prolonged or permanent family
separations that will have a devastating impact on the welfare of our
residents. Multiple studies demonstrate that family reunification benefits the
economic, social, and psychological well-being of the affected individuals,
while family separation results in myriad harms.!! Separating family
members from each other can result in negative health outcomes, including:
(1) mental and behavioral health issues, which can lower academic
achievement among children; (2) toxic stress, which can delay brain
development and cause cognitive impairment; and (3) symptoms of post-
traumatic stress disorder.'? Separation can be particularly traumatizing to

children, resulting in a greater risk of developing mental health disorders

the satisfaction of the consular officer that their health will not impose

a substantial burden on the U.S. health system.

1 Zoya Gubernskaya & Joanna Dreby, US Immigration Policy and the Case
for Family Unity, 5 Journal on Migration and Human Security 2, 423 (2017),
https://tinyurl.com/JMHSStudy.

12 Colleen K. Vesely, Ph.D., et al, Immigrant Families Across the

Life Course: Policy Impacts on Physical and Mental Health (2019)
https://tinyurl.com/NCFRpolicybrief.
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such as depression, anxiety, and attention deficit hyperactivity disorder.'?

Trauma can also have negative physical effects on children, such as loss

of appetite, stomachaches, and headaches, which can become chronic

if left untreated.'* Similarly, spousal separation can cause fear, anxiety,
and depression.!® Prolonging family separation inflicts psychological harm
on individuals who cannot reunite with their loved ones.

These harms are not limited to those directly affected. Amici will feel
the impact of such harms on our residents. Intact families provide crucial
social support, which strengthens not only the family unit, but the
neighborhood, community, and civic society. See, e.g., Moore v. City of
East Cleveland, 431 U.S. 494, 503-04 (1977) (“It is through the family that
we inculcate and pass down many of our most cherished values, moral and
cultural.”). The Select Commission on Immigration and Refugee Policy,

a congressionally appointed commission tasked with studying immigration

policy, expounded upon the necessity of family reunification in 1981:

13 Allison Abrams, LCSW-R, Damage of Separating Families, PSYCHOLOGY
ToDAY (June 22, 2018), https://tinyurl.com/AbramsSeparation,

“1d

15 Yeganeh Torbati, U.S. denied tens of thousands more visas in 2018 due to
travel ban: data, Reuters (Feb. 29, 2019), https://tinyurl.com/TorbatiReuters
(describing a U.S. citizen’s plight to obtain a visa for his wife, and that their
separation was causing them both to “break down psychologically”).

10
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[R]eunification . . . serves the national interest not only through the
humaneness of the policy itself, but also through the promotion of the
public order and well-being of the nation. Psychologically and
socially, the reunion of family members with their close relatives
promotes the health and welfare of the United States. '

Denying families the ability to reunite with their loved ones contradicts
the foundations of our immigration system and will irreparably harm our
families, neighborhoods, and communities.

B. Immigrants Are Key Contributors to Amici’s Economies

In Amici’s experience, the advantages of immigration are profound
and reciprocal. Not only do immigrants benefit from the opportunities
associated with living in the United States, but cities, states, and the country
as a whole also gain immensely from immigrants’ contributions to our
communities. From the outset, immigrants have enriched our country’s
social and cultural life, injecting new ideas into our intellectual fabric,
offering path-breaking contributions in science, technology, and other fields,

and ultimately making our diverse communities more desirable places

1 Human Rights Watch, US: Statement to the House Judiciary Committee
on “The Separation of Nuclear Families under US Immigration Law”
(March 14, 2013), https://tinyurl.com/HRWFamilySeparation

(quoting US Select Committee on Immigration and Refugee Policy,

“U.S. Immigration Policy and the National Interest,” 1981).

11
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to live.!” The Proclamation strikes at this fundamental component of the
American experience. And by imposing unreasonable and unlawful barriers
to immigration, the Proclamation will decrease the number of immigrants
who enter the country legally under the criteria set by Congress. That will
cause substantial economic harm to Amici, including by diminishing
revenue collection, dampening small business creation, and reducing
employment in key sectors of the economy.

Immigrants contribute to national, state, and local economies in many
ways, including by paying taxes, starting businesses, participating in state
and local labor forces, and consuming goods and services. Nationally,
immigrants pay over $405.4 billion in taxes, and immigrant-owned
companies employ over 7.9 million workers. !

At the state level, in 2014, immigrant-led households in California paid

over $26 billion in state and local taxes and exercised almost $240 billion in

17 Darrell M. West, The Costs and Benefits of Immigration, Political Science
Quarterly, vol. 126, no. 3, Fall 2011, at 437-41, available at
www.jstor.org/stable/23056953.

8 New Am. Econ., Immigrants and the economy in: United States of
America, (Nov. 5, 2019),
https://www.newamericaneconomy.org/locations/national/.

12



Case: 19-36020, 02/06/2020, ID: 11587763, DktEntry: 38, Page 18 of 44

spending power;!” in Oregon in 2014, immigrant-led households paid $736.6
million in state and local taxes, and accounted for $7.4 billion in spending
power;?’ immigrant-led households in Massachusetts in 2014 paid $3 billion
in state and local taxes and accounted for $27.3 billion in spending power; 2!
22% of Hawaii’s business owners were foreign-born in 2010,?? and in 2014,
immigrants contributed $668.5 million in state and local taxes in Hawaii;*
in Connecticut, immigrants paid $5.9 billion in taxes, had a spending power
of $14.5 billion, and employed over 95,000 people; ** and in Illinois,
immigrants paid $20.4 billion in taxes, had a spending power of $47.8
billion, and immigrant-owned firms employed 390,685 individuals and

conducted $63.9 billion in sales.?

19 See Am. Immigration Council, Immigrants in California 4 (Oct. 4, 2017),
https://tinyurl.com/CAP-Immigrants-in-CA.

20 See https://www.americanimmigrationcouncil.org/research/immigrants-
oregon.

2l Am. Immigration Council, Immigrants in Massachusetts 2, 4 (Oct. 5,
2017), https://tinyurl.com/AIC-Imm-MA.

22 Fiscal Pol’y Inst., Immigrant Small Business Owners 24 (June 2012),
https://tinyurl.com/Imm-Business-Owners.

23 New Am. Econ., The Contributions of New Americans in Hawaii 7 (Aug.
2016), https://tinyurl.com/HI-Immigration-Economy.

24 New Am. Econ., Immigrants and the Economy in Connecticut,
https://tinyurl.com/CT-Immigration-Economy (last visited July 24, 2019).
2> New Am. Econ., Immigrants and the Economy in Illinois,
https://tinyurl.com/yy2ykqr8 (last visited February 3, 2020).

13
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In 2014, immigrant-led households in Maine paid over $116.2 million
in state and local taxes and exercised almost $953.9 million in spending
power.2® In Michigan, immigrants pay approximately $6.7 billion in state
and local taxes, have a spending power of $18.2 billion, and comprise close
to 34,000 of the state’s entrepreneurs.?’ In Washington, immigrant-led
households paid $5.7 billion in federal taxes, $2.4 billion in state and local
taxes, and had $22.8 billion in spending power in 2014.2® In Maryland,
immigrant-led households paid $3.1 billion in state and local taxes,
represented almost a fifth of small business owners, and exercised $24.6
billion in spending power.?’ In 2014, immigrant-led households in
Minnesota earned $12.2 billion, had $8.9 billion in spending power, paid

$2.2 billion in federal taxes, and paid $1.1 billion in state and local taxes.*

26 See https://www.americanimmigrationcouncil.org/research/immigrants-
in-maine.

>"New Am. Econ., Immigrants and the Economy in Michigan,
https://www.newamericaneconomy.org/locations/michigan/ (last visited
November 11, 2019).

28 See https://www.americanimmigrationcouncil.org/research/immigrants-
in-washington.

2% Am. Immigration Council, Immigrants in Maryland 4 (Oct. 16, 2017),
https://tinyurl.com/AIC-Imm-MD.

30 See http://research.newamericaneconomy.org/wp-
content/uploads/2017/02/nae-mn-report.pdf.

14
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These contributions are also evident in Amici Cities. For example,
in 2017, New York City’s immigrants contributed $228 billion to New York
City’s Gross Domestic Product (GDP), or about 25.8% of New York City’s
total GDP.3! Immigrants own half of New York City’s businesses, and
create jobs and provide essential goods and services.*? Baltimore is home to
over 4,500 immigrant entrepreneurs, and one out of every five entrepreneurs
is an immigrant.>* Immigrants paid almost $100 million in income taxes
to Baltimore in 2017.>* In the Philadelphia metropolitan area, immigrants
earned $26.8 billion and paid a combined $7.4 billion in federal, state,
and local taxes.”> Immigrant households in the Seattle metropolitan area
pay $9.3 billion in federal, state, and local taxes annually.*® In Chicago,

immigrants earned $17 billion and paid $6 billion in taxes in 2016.%”

31 New York City Mayor’s Office of Immigrant Affairs, State of Our
Immigrant City (Mar. 2019) at 21, available at
https://www1.nyc.gov/assets/immigrants/downloads/pdf/moia_annual repor
t%202019 _final.pdf.

2.

33 Baltimore City Mayor’s Office, Office of Immigrant Affairs, The
Economic Impacts of Immigrant Entrepreneurship (2019), at 2.

3 Id. at 5.

35 See https://www.newamericaneconomy.org/city/philadelphia/.

36 See https://www.newamericaneconomy.org/city/seattle/.

37 See
https://www.chicago.gov/content/dam/city/depts/mayor/Office%200f%20Ne
w%20Americans/PDFs/2018%200NA%20Annual%20Report.pdf at 4.

15
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Immigrants also represent 36% of entrepreneurs in Chicago, despite making
up just 20.7% of the total population.*® And in Los Angeles in 2014,
immigrants contributed $232.9 billion to the county’s GDP, paid $27.4
billion in federal, state, and local taxes, and made up 43.2% of the employed
labor force (despite being just 34.6% of the population).*’

Immigrants also disproportionately fill positions in important sectors of
the economy. In California, immigrants make up over one-third of
California’s workforce, fill over two-thirds of the jobs in California’s
agricultural sectors and 45.6% of manufacturing positions, are 43% of
the state’s construction workers, and are 41% of workers in computer and
mathematical sciences.*® In Oregon, immigrants accounted for 12.8% of
the total workforce in 2015, 39.5% of workers in the farming, fishing and
forestry sector, nearly 20% of workers in manufacturing positions, and

18.4% of accommodation and food service workers.*! Similarly, in 2015,

¥ Id.

39 See https://research.newamericaneconomy.org/report/new-americans-
in-los-angeles/.

40 Am. Immigr. Council, Immigrants in California (Oct. 4, 2017), available
at
https://www.americanimmigrationcouncil.org/sites/default/files/research/im
migrants in_california.pdf.

' See https://www.americanimmigrationcouncil.org/research/immigrants-
oregon.

16
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immigrants made up 27.8% of the labor force in New York;** 20% of

the labor force in Massachusetts;* 19.6% of the labor force in Maryland;*
nearly 18% of the labor force in the District of Columbia;* and 17.2%

of the work force in Washington.*® That same year, in Delaware,
immigrants accounted for 11.9% of the total workforce, 27.9% of workers
in computer and mathematical sciences, 25.8% of workers in life, physical,
and social sciences, and 21.1% of workers in architecture and engineering.*’
And immigrants in Illinois are 27.4% of workers in computer and

mathematical sciences and 24.3% of workers in life, physical, and social

sciences.*®

42 See https://www.americanimmigrationcouncil.org/research/immigrants-in-
new-york.

+ See https://www.americanimmigrationcouncil.org/research/immigrants-in-
massachusetts.

# Am. Immigration Council, Immigrants in Maryland 2 (Oct. 16, 2017),
https://tinyurl.com/AIC-Imm-MD.

+ See https://www.americanimmigrationcouncil.org/research/immigrants-in-
washington-dc.

46 See https://www.americanimmigrationcouncil.org/research/immigrants-in-
washington.

47 See https://www.americanimmigrationcouncil.org/research/immigrants-in-
delaware.

8 See
https://www.americanimmigrationcouncil.org/sites/default/files/research/im
migrants_in_illinois.pdf.

17
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Similarly, immigrants in New York City have a labor force
participation rate of 64.9%, equaling that of New Yorkers overall.*’
Immigrants comprise nearly half (44%) of New York City’s workforce.*
Almost 27% of immigrant New Y orkers work in fields that provide critical
services to other New Yorkers, such as education, health, and human
services, and immigrants comprise 44% of the total workforce in those
industries.’! Philadelphia’s foreign-born residents made up about 19% of
the city’s civilian labor force, and were 26% of the workers in both
construction and manufacturing.”

Amici’s interests weigh heavily against unreasonable and unlawful
barriers to immigration, such as the Proclamation. Such barriers decrease
the number of immigrants who enter the country legally under the criteria
set by Congress, hinder the reunification of families—thereby harming
our communities—and negatively impact our states and cities by preventing
the entry of individuals who contribute positively to our workforces and

grow our economies.

4 New York City Mayor’s Office of Immigrant Affairs, State of

gur Immigrant City (Mar. 2019), at 19.
1o

52 See https://www.pewtrusts.org/-
/media/assets/2018/06/pri_philadelphias immigrants.pdf at 17-18.
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II. THE PROCLAMATION IS LIKELY TO ADVERSELY AFFECT
HEALTH INSURANCE MARKETS

A. The Proclamation Undermines Congress’s Objective of
Providing Lawfully Present Immigrants With Access to
Comprehensive and Affordable Coverage

The ACA was enacted by Congress in 2010. Pub. L. 111-148
(Mar. 23, 2010). It 1s a landmark law that made affordable health coverage
available to millions of individuals and sharply reduced the number of
people without health insurance.”® It authorized the creation of local, state-
based marketplaces presenting affordable insurance coverage choices for
consumers in order to “increase the number of Americans covered by health
insurance and decrease the cost of health care.” Nat’l Fed’n of Indep. Bus.
v. Sebelius, 132 S. Ct. 2566, 2580 (2012). The state-based marketplaces—
also known as exchanges—*“allow[] people to compare and purchase
insurance plans.” King v. Burwell, 135 S. Ct. 2480, 2485 (2015).
To purchase health insurance through an exchange, a person must prove that
they: (1) reside in a U.S. state or territory; and (2) are “lawfully present.”
42 U.S.C. § 18032(f)(1)(A)(i1); 45 C.F.R. § 155.305(a)(1)-(3). For

individuals purchasing health insurance through the ACA’s exchanges,

53 See https://www kff.org/report-section/the-uninsured-and-the-aca-a-
primer-key-facts-about-health-insurance-and-the-uninsured-amidst-changes-
to-the-affordable-care-act-how-many-people-are-uninsured/

19
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Congress also provided premium tax credits to help offset the cost
of insurance.”* 26 U.S.C. § 36B. On a sliding scale, those with incomes
up to 400% of the federal poverty line qualify for a tax credit. See
26 U.S.C. § 36B(b)(3)(A)(1). And Congress extended those tax credits
to any taxpayer who “is an alien lawfully present in the United States . . .”
Id. at § 36B(c)(1)(B)(ii).

Providing lawfully present immigrants with access to affordable
and comprehensive health insurance was a deliberate decision by Congress,
one that proved transformational for immigrant communities across the
country.”® At the time, the Congressional Budget Office predicted that this

provision would result in the share of legal, non-elderly residents with health

>* In addition to providing tax credits to offset the cost of insurance
premiums, Congress also sought to lower individuals’ out-of-pocket costs
when using their health insurance. 42 U.S.C. § 18071(b), (¢)(2), (£)(2).
The ACA requires insurers to provide cost-sharing reductions for
copayments (for medical visits and prescription drugs), coinsurance,

and deductibles—the out-of-pocket costs consumers face when seeking care.
Id. In October 2017, however, the Trump administration ceased
reimbursing insurers for those cost-sharing reduction payments.

See https://www.hhs.gov/about/news/2017/10/12/trump-administration-
takes-action-abide-law-constitution-discontinue-csr-payments.html.

>° In this respect, the ACA was intentionally broader than other

federal programs such as Medicaid or CHIP, which impose a five-year
waiting period before legal immigrants qualify to receive benefits.

See https://www kff.org/disparities-policy/fact-sheet/health-coverage-of-
immigrants/.
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insurance rising to around 94%,° a fact cited favorably by the ACA’s
supporters during the Senate’s deliberations. See 155 Cong. Rec. 31991
(2009) (Statement of Sen. Tim Johnson, South Dakota) (“CBO also projects
that this bill will result in health care coverage for more than 94 percent of
legal residents in our Nation.”).’” The ACA, therefore, expressly permits
legal immigrants to purchase health insurance through the exchanges
and to receive the premium tax credits for which they qualify. 26 U.S.C.
§ 36B(c)(1)(B)(ii). But the Proclamation disallows any health plan
that utilizes premium tax credits.*®

In theory, the Proclamation considers an unsubsidized health plan

purchased through an exchange as qualifying coverage. But even that

36 See https://www.cbo.gov/sites/default/files/111th-congress-2009-
2010/costestimate/41423-hr-3590-senate.pdf at 8-9.

37 Available at https://www.congress.gov/congressional-
record/2009/12/16/senate-section/article/s13295-1.

58 When listing various types of “approved health insurance,”

the Proclamation includes “an unsubsidized health plan offered

in the individual market within a State.” But the Proclamation does not
define what “unsubsidized” means. This limitation could include not
only federal tax credits, but state subsidies as well. In California,

for example, individuals with incomes between 400% and 600% of
the federal poverty line are eligible for state-funded subsidies to offset
the cost of their insurance premiums. An estimated 235,000
middle-income Californians are expected to save an average of 23%
on their insurance premiums in 2020 under this new program. See
https://www.coveredca.com/news/pdfs/State Subsidy and Mandate
Fact Sheet.pdf.
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promise may be illusory for prospective legal immigrants because the
Proclamation creates a potential Catch-22. Under the ACA, immigrants
cannot utilize the ACA’s exchanges (whether or not they receive tax credits)
without establishing their residency and lawful presence. 42 U.S.C.
§ 18032(f)(1)(A)(i1); 45 C.F.R. § 155.305(a)(1)-(3). The Proclamation,
however, precludes immigrants from obtaining residency and establishing
their lawful presence (even if they otherwise meet all of the INA’s
requirements) without first demonstrating that they will have unsubsidized
health insurance. That result cannot be squared with Congress’s decision to
provide access to the ACA’s marketplaces—and to offer financial assistance
for health insurance premiums to those with qualifying incomes—to all
individuals who are lawfully present in the country. 26 U.S.C.
§ 36B(b)(3)(A)(M).

B. The Proclamation Directs Immigrants to Purchase

Health Insurance That Does Not Comply With the ACA,
Which Will Increase Amici States’ Regulatory Burdens

The Proclamation does more than simply make it difficult for
immigrants to access the comprehensive and affordable coverage to which
they are legally entitled. Most immigrants subject to the Proclamation
(family and diversity-based immigrants) will need to purchase minimal

insurance coverage that will leave them underinsured and at greater risk of
22
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incurring higher out-of-pocket medical costs, relative to immigrants with
ACA-compliant plans purchased through an exchange. Without
comprehensive health coverage, individuals may face steep medical costs for
emergency room Vvisits or even for routine tests. These higher costs could
result in uncompensated care, which refers to medical goods and services for
which neither an insurer nor the patient reimburses the provider.”® The ACA
made great strides in reducing uncompensated care,®® benefitting patients,
hospitals, and state and local jurisdictions, which pick up a portion of the tab
for those costs.®! The Proclamation threatens to reverse some of these gains.
1. The Proclamation rests on the false premise that
recent immigrants’ uncompensated care costs
significantly burden our healthcare system

The Proclamation assumes that legal immigrants financially burden our

healthcare system by incurring uncompensated care costs that are passed on

59 See https://www.cbpp.org/research/health/uncompensated-care-costs-fell-
in-nearly-every-state-as-acas-major-coverage.

60 In California, for example, uncompensated costs dropped from over $3
billion in 2013 to $1.44 billion in 2016, a decline of over 50% in just three
years. See https://www.chcf.org/blog/uncompensated-hospital-care-costs-in-
california-continued-to-decline-in-2016/.

l Id.
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to American taxpayers.®? But the Proclamation does not provide evidence
supporting such an assertion.®® In fact, the data tell a very different story.
Immigrants’ overall healthcare expenditures are generally one-half to two-
thirds those of U.S. born individuals, across all age groups.®* And that
number is even lower for recent, uninsured immigrants: that group incurs
annual medical expenditures that are less than one-fifth of the average
medical expenditures for insured, non-recent immigrants.®> Further, most
uninsured people—regardless of immigration status—do not receive health
services for free or at reduced charge; in 2015, only 27% of uninsured adults

reported receiving free or reduced-cost care.®® On the whole, recent

62 See https://www.whitehouse.gov/presidential-actions/presidential-
proclamation-suspension-entry-immigrants-will-financially-burden-united-
states-healthcare-system/.

% Id.

64 See October 22, 2019 letter from the American Medical Association to
President Trump, available at https://searchlf.ama-
assn.org/undefined/documentDownload?uri=%2Funstructured%2Fbinary%.2
Fletter%2FLETTERS%2F2019-10-22-Letter-to-Trump-re-Presidential-
Proclamation.pdf.

65 See https://www.healthaffairs.org/do/10.1377/hblog20191217.16090/full/.
“Recent” is defined as having been in the United States for less than five
years. Id.

66 See https://www .kff.org/report-section/the-uninsured-and-the-aca-a-
primer-key-facts-about-health-insurance-and-the-uninsured-amidst-changes-
to-the-affordable-care-act-what-are-the-financial-implications-of-lacking-
insu/.
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immigrants incur less than one-tenth of 1% of total medical expenditures
in the United States.®” The Proclamation’s factual premise is simply
not supported by evidence.

2. Forcing immigrants to purchase non-ACA

compliant coverage will leave them underinsured
and exposed to uncovered medical expenses

Even taking the Proclamation’s stated goal of reducing uncompensated
care costs at face value, the Proclamation is likely to be counterproductive
because it directs immigrants away from comprehensive insurance that will
actually cover necessary benefits such as prescription drugs, hospital stays,
and other medical expenses. Instead, the Proclamation effectively requires
immigrants to purchase non-ACA compliant plans such as short-term,
limited duration insurance (STLDI), visitor’s health insurance, or travel

insurance.®® These minimal insurance plans do not comply with the ACA,

T Id.

68 Travel insurance is designed for people visiting the United States,
not for people intending to move here permanently. It is very limited
insurance, often analogous to fixed indemnity coverage, which pays
a fixed dollar amount for every covered service, regardless of the
actual cost of the service. These plans do not provide protection

to immigrants for their foreseeable health needs. See Palanker

Comments Immigrant Health Insurance Coverage at 3-4, available at
https://www.regulations.gov/document?D=DOS-2019-0039-0266.
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will leave immigrants underinsured, and are likely to lead to the
uncompensated care costs that the Proclamation professes to address.*
STLDI is non-comprehensive coverage that does not need to comply
with the ACA’s consumer protections. This type of insurance is intended to
fill temporary gaps in coverage when an individual is transitioning between
insurance plans. In August 2018, however, the U.S. Department of Health
and Human Services finalized a rule to greatly expand the use of short-term
insurance.”” Previously limited to three months by federal law, STLDI can
now last up to 36 months with renewals.”! STLDI does not need to cover all

ten essential health benefits,’? or abide by the ACA’s prohibitions on annual

9 As discussed above, see supra at II.A, immigrants cannot purchase
insurance through the exchanges from abroad. And as the district court
recognized, other options ostensibly made available to immigrants under the
Proclamation are effectively foreclosed too: Medicare requires five years of
residency in the United States; TRICARE plans are only available to
members of the military; family member plans only cover spouses and
children under age 27; employer plans will typically not be available to
family and diversity immigrants prior to their arrival; and catastrophic plans
require residency in the United States. District Court Docket No. 33 at 8-9.
70 See https://www.cms.gov/CCIIO/Resources/Files/Downloads/dwnlds/
CMS-9924-F-STLDI-Final-Rule.pdf.

M Id. at 12.

2 The ACA requires all health plans to cover: (1) ambulatory patient
services; (2) emergency services; (3) hospitalization; (4) maternity and
newborn care; (5) mental health and substance use disorder services; (6)
prescription drugs; (7) rehabilitative and habilitative services and devices;
(8) laboratory services; (9) preventive and wellness services and chronic
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and lifetime benefit limits.”> STLDI plans typically involve medical
underwriting’* and thus exclude coverage of preexisting health conditions or
charge exorbitant premiums to cover such conditions.” One recent analysis
found that 43% of STLDI did not cover mental health services, 62% did not
cover substance abuse treatment, 71% did not cover outpatient prescription
drugs, and 100% did not cover maternity care.”® Immigrants forced to
purchase such plans to obtain a visa will experience uncovered medical
expenses that they would have avoided if they could have procured
ACA-compliant insurance coverage from the outset.

In light of their limited coverage and lack of consumer protections,

several Amici States with large immigrant populations, such as California

disease management; and (10) pediatric services, including oral and vision
care. 42 U.S.C. § 18022(b)(1).

3 See

https://www.urban.org/sites/default/files/updated estimates of the potentia
1 impact_of stld policies final.pdf.

4 Medical underwriting is the process through which a health insurer
examines an individual’s medical history to decide whether to offer that
person health insurance.

> See https://ccf.georgetown.edu/2018/07/30/coverage-that-doesnt-count-
how-the-short-term-limited-duration-rule-could-lead-to-underinsurance/.

76 See https://www kff.org/health-reform/press-release/analysis-most-short-
term-health-plans-dont-cover-drug-treatment-or-prescription-drugs-and-
none-cover-maternity-care/.
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and New York, have banned STLDI plans.”” Many other states, such

as Oregon, Colorado, Maryland, and New Mexico, and the District of
Columbia, have restricted such plans to three or six months in length, with
no extensions or renewals permitted.”® Such plans do not meet the
Proclamation’s 364 day coverage requirement. STLDI, therefore, may not
be a viable insurance option both because of the limited nature of that
temporary coverage, and given the significant restrictions on where
immigrants can purchase such coverage.

Furthermore, if the Proclamation goes into effect, potential immigrants
will likely be subjected to deceptive marketing and fraudulent health
insurance products. Amici States may have to increase their regulatory
oversight to protect consumers from fraud and abuse.” Experts see the
Proclamation “as an opportunity for those looking to prey on people
applying for visas by either fraudulently selling what they claim to be is an

insurance product or by selling subpar insurance products without disclosing

7 See https://www.commonwealthfund.org/sites/default/files/2019-
05/Palanker states step up short term plans Appendices.pdf.

8 Id.

7 See https://www.commonwealthfund.org/blog/2019/seeing-fraud-and-
misleading-marketing-states-warn-consumers-about-alternative-health.
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the limitations of the plan.”®® Moreover, insurance products created to
comply with the Proclamation may involve policy holders outside the United
States, and thus will be beyond the reach of state insurance regulators
altogether.®! The proliferation of non-ACA compliant insurance to satisfy
the Proclamation could impair the Amici States’ ability to properly regulate
the individual insurance market, harm the risk pool of those markets, and

increase uncompensated care costs.

C. Directing Immigrants to Purchase Non-ACA Compliant
Coverage Will Likely Increase Uncompensated Care
Costs and Harm Insurance Markets

Directing immigrants to purchase insurance that does not comply with
the ACA’s consumer protections leaves those individuals exposed to
uncovered medical expenses when undergoing routine medical services such
as participating in counseling sessions, filling a prescription, or seeking
treatment for a preexisting health condition. And when neither the insurer
nor the patient pays for that care, the result is uncompensated care costs that
are borne by medical providers (such as hospitals and clinics) and by federal,

state, and local governments. Overall, approximately 65% of

80 District Court Docket No. 57, q 37.
81 1d. at 9 38.
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uncompensated care costs are offset by government funds, and 36.5% of that
governmental funding comes from state and local governments like Amici.>
Because of the ACA’s comprehensive coverage reforms, state and local
governments have saved billions of dollars in reduced uncompensated care
costs. In 2013, before the ACA’s major provisions went into effect, state
and local governments spent approximately $19.8 billion on uncompensated
care. By 2015, when the ACA was fully implemented, nationwide hospital
uncompensated care costs fell by about 30% on average, and in Medicaid
expansion states that figure was roughly 50%.3* State and local government

budgets benefitted greatly as a result.®

But directing thousands of
immigrants to purchase non-ACA compliant insurance threatens to increase
those uncompensated care costs, harming state and local budgets in the
process.

The Proclamation is also likely to harm Amici States’ health insurance

markets by negatively impacting the overall risk pool in each state. One of

82 See https://www.healthaffairs.org/doi/pdf/10.1377/hlthaff.2013.1068

at 812-13.

8 See https://www kff.org/uninsured/report/uncompensated-care-for-the-
uninsured-in-2013-a-detailed-examination/view/print/.

84 See https://www.cbpp.org/research/health/uncompensated-care-costs-fell-
in-nearly-every-state-as-acas-major-coverage.

$1d.
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the ACA’s key innovations was requiring insurers to treat all enrollees in the
individual insurance market as “members of a single risk pool.” 42 U.S.C.
§ 18032(c)(1). Such pooling allows insurance premiums to reflect the
average level of risk of the entire market, rather than the cost of enrollees in
a particular plan. But to function properly, a unified risk pool requires a mix
of individuals who have greater and lesser healthcare needs.

Immigrants are generally healthier than non-immigrants.3°
By diverting immigrants away from the individual market’s single risk pool
and into STLDI-type plans, the Proclamation is likely to make that risk pool
less healthy, leading to increased insurance premiums for citizens and non-
citizens alike. Indeed, the American Medical Association has warned that
“the expansion of STLDI will ultimately undermine the individual insurance
market and create an uneven playing field by luring away healthy
consumers, thereby damaging the risk pool and driving up premiums for

consumers left in the ACA-compliant market.”®’

8 See, e.g., https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5316478/
(Immigrants are often healthier than native-born populations in areas such as
mortality, heart and circulatory disease, and obesity).

87 See https://searchlf.ama-assn.org/undefined/
documentDownload?uri=%2Funstructured%2Fbinary%2Fletter%2FLETTE
RS%2F2019-10-22-Letter-to-Trump-re-Presidential-Proclamation.pdf.
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Immigrants are more likely to represent “favorable” insurance risk
because they tend to be younger, healthier, and below-average users of
healthcare goods and services when compared to the insured population at
large.®® Several studies have concluded that immigrants are net contributors
to both private coverage and Medicare, paying more in insurance premiums
than they receive in benefits.*® State exchange data confirm this trend. In
Massachusetts, immigrant enrollees on the state exchange have, on average,
25% lower medical claims than citizen enrollees.”® In California, immigrant
enrollees have 10% lower medical claims than citizen enrollees.”! Oregon
similarly reports that “[1Jawfully present immigrants in Oregon are more
likely to represent ‘favorable’ insurance risk, because they are often
younger, healthier, or lower-than-average users of health care services when

compared to the general insured population.”?

88 See, e.g., Massachusetts Health Connector EO Immigrant Health
Coverage Comment Letter at 3, available at https://www.regulations.gov/
document?D=D0S-2019-0039-0223.

¥ Id.

N Id.

1 See Covered California Comments on Immigration Proclamation —
10.31.19 at 3, available at https://www.regulations.gov/document?D=DOS-
2019-0039-0241.

92 See OHIM Comments — Immigrant Health Insurance Requirement
(10.31.19) at 3, available at
https://www.regulations.gov/document?D=D0OS-2019-0039-0237.
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Fewer immigrants in the ACA-compliant market will likely lead to
a less healthy risk pool, which will result in commercial market premium
increases for all healthcare users (citizens and non-citizens alike).”?
And in some Amici States, the harm will extend beyond the individual
market. Massachusetts, for example, has a “merged market” structure that
combines the individual and small employer markets.”* Individuals and
small businesses in Massachusetts share a risk pool, insurance products,
and premiums.”> Both could experience premium increases from the
Proclamation’s exclusion of immigrants from the ACA-compliant market.”®
And higher premiums lead to higher uninsured rates for citizens and legal

residents, thereby increasing the uncompensated care burden that the

Proclamation purports to address.”’

93 Massachusetts Health Connector EO Immigrant Health Coverage
Comment Letter at 3, available at
https://www.regulations.gov/document?D=D0OS-2019-0039-0223; Covered
California Comments on Immigration Proclamation — 10.31.19 at 3,
available at https://www.regulations.gov/document?D=D0OS-2019-0039-
0241.

94 Massachusetts Health Connector EO Immigrant Health Coverage
Comment Letter at 3, available at
https://www.regulations.gov/document?D=D0OS-2019-0039-0223.

S Id.

% Id.

97 Massachusetts Health Connector EO Immigrant Health Coverage
Comment Letter at 3, available at https://www.regulations.gov/
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In sum, the Proclamation will preclude hundreds of thousands of
immigrants from entering the country, reuniting with their families and
communities, and contributing to the economic, social, and cultural milieus
of Amici. The Proclamation will likely harm Amici States’ health insurance
markets, increase our administrative and regulatory burdens, and impose
uncompensated care costs on our fiscs.

CONCLUSION

The preliminary injunction should be affirmed.

document?D=DO0OS-2019-0039-0223; Covered California Comments
on Immigration Proclamation — 10.31.19 at 3, available at
https://www.regulations.gov/document?D=D0OS-2019-0039-0241.
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